20 Questions to E-Verify Compliance

a WHAT IS E-VERIFY?

E-Verify is an Internet-based system operated by the Department
of Homeland Security (DHS) in partnership with the Social
Security Administration (SSA) that allows participating
employers to electronically verify the employment eligibility of
their newly hired employees. U.S. Citizenship and Immigration
Services (USCIS) administers the program.

More than 100,000 employers are currently using the E-Verify
program to verify that their new hires are authorized to work
in the United States. For FY2009 to date, more than 2 million
employment verification queries have been run. During
FY2008, approximately 6.6 million employment verification
queries were run (as compared to a total of 3.27 million in all
of FY2007).

The Department of Homeland Security’s FY2009 appropriation
legislation, signed into law on Sept. 30, 2008, provided $100
million to continue, expand and improve E-Verify in FY2009.

E-Verify Statistics:

96.1% of employees are confirmed as work authorized before
any type of mismatch notice or need for action by the employee
or employer.

Employees receiving initial mismatches
3.9% of employees receive initial mismatches (tentative non-
confirmations):

2.96% from SSA

0.95% from DHS

Initial mismatches later confirmed work authorized
0.37% of employees:

0.19% from SSA

0.18% from DHS

Employees not confirmed as work authorized by E-Verify
3.5% of employees receive a final non-confirmation response
because they are either not authorized to work in the United
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States, did not know that they had the opportunity to challenge
an initial mismatch (or TNC), or choose not to follow the
necessary procedures to prove work authorization after
receiving an initial mismatch.

a WHAT STATES REQUIRE THE USE OF E-VERIFY?

States in which Government Contractors Must Register for
E-Verify: Colorado, Georgia, Minnesota, Missouri, Oklahoma,
Rhode Island, and Utah

States in which All Employers Must Participate: Arizona,
Mississippi (phased in)

“Mixed bag” states: South Carolina (phased in for all employers
with ID option); Tennessee (safe harbor); Utah (safe harbor)

WHY DO FEDERAL CONTRACTORS HAVE TO
ENROLL IN E-VERIFY?

On June 6, 2008, the President issued Executive Order 13465
“Economy and Efficiency in Government Procurement through
Compliance with Certain Immigration and Nationality Act
Provisions and the Use of an Electronic Employment Eligibility
Verification System”. Providing that “Executive departments
and agencies that enter into contracts shall require, as a
condition of each contract, that the contractor agree to use

an electronic employment eligibility verification system
designated by the Secretary of Homeland Security to verify the
employment of: (i) all persons hired during the contract term by
the contractor to perform employment duties within the United
States; and (ii) all persons assigned by the contractor to perform
work within the United States on the federal contract.” The
Federal Acquisition Regulation (FAR) was therefore amended to
require federal contractors to use E-Verify, which is the system
designated to implement the Executive Order.
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AS A CURRENT OR PROSPECTIVE FEDERAL
CONTRACTOR, AM | REQUIRED BY THE
FINAL RULE TO ENROLL IN E-VERIFY NOW?

The final rule applies to solicitations issued and contracts
awarded after the effective date of the final rule in accordance
with FAR 1.108(d). The final rule will be effective on May 21,
2009. All employers, including federal contractors, may enroll
in E-Verify at any time without waiting for the effective date.
Under the final rule, employers are required to enroll in E-Verify
if and when they are awarded a federal contract or subcontract
that requires participation in E-Verify as a term of the contract.

If you wish to enroll in E-Verify before the effective date of this
rule, you may do so now. Enrolling now may help you become
familiar with the system and may make it easier for you to

use E-Verify if and when you are awarded a federal contract.
Verification of employees through E-Verify is limited to new
hires only, unless you are a federal contractor who has been
awarded a contract on or after May 21, 2009.

If you have already enrolled in E-Verify and you are awarded
a federal contract after May 21, 2009, you will need to update
your designated agent so that they can edit your status, thus
allowing you to run existing employees through E-Verify.

MY COMPANY WAS JUST AWARDED A
FEDERAL CONTRACT AND THE RULE IS
NOW IN EFFECT. WHEN IS MY COMPANY
REQUIRED TO ENROLL IN E-VERIFY?

When a contractor wins the bid on a federal contract that
contains the FAR E-Verify clause, the contractor and any
covered subcontractors on the project are required to enroll in
the E-Verify program within 30 calendar days of the contract or
subcontract award date.

Usage of E-Verify also applies to indefinite-delivery/indefinite-
quantity contracts modified after the May 21, 2009 effective
date of the rule on a bilateral basis in accordance with FAR
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1.108(d)(3) to include the clause for future orders. The FAR rule
provides that if the remaining period of performance extends
at least six months after the final rule effective date, and the
amount of work or number of orders expected under the
remaining performance period is substantial, then the contract
should be modified to include the clause.

Before you can start using E-Verify, you will be required to sign
a Memorandum of Understanding (MOU) that provides the
terms of agreement between your company, LexisNexis and
DHS. Once you have completed the MOU, USCIS will review
your information and activate or deny your account.

HOW DO | ENROLL MY COMPANY IN
E-VERIFY?

THE PROPOSED FAR RULE WOULD

REQUIRE FEDERAL CONTRACTORS TO

USE E-VERIFY FOR BOTH NEW HIRES AND
EXISTING EMPLOYEES WHO WORK ON

A NEW FEDERAL CONTRACT. DOES THE
FEDERAL GOVERNMENT USE E-VERIFY (OR
OTHERWISE VERIFY WORK AUTHORIZATION)
FOR BOTH NEW HIRES AND EXISTING
EMPLOYEES?

Yes. Federal agencies verify employment eligibility of new and
existing employees. In most instances, the federal government
goes well beyond an E-Verify check to confirm work eligibility
as part of a variety of suitability and other background checks
that are required to be performed on federal employees. These
background checks may include, but are not limited to:

1. FBI fingerprint and name check;

2. Checks against local law enforcement databases;

3. Written inquiries to educational institutions, previous
employers, and neighbors;

Fraud Collections
Prevention

T LexisNexis:

Management



20 Questions to E-Verify Compliance

4. Credit check;

5. Checks to verify name, SSN, date of birth, and citizenship;
and

6. Checks against other federal and private data sources.

For all new hires, federal agencies are required to use E-Verify
to verify their employment eligibility. Additionally, many new
hires also subsequently undergo background investigations and
an FBI fingerprint and name check.

For both new and existing employees, federal agencies are
required by Homeland Security Presidential Directive-12,
“Policy for a Common Identification Standard for Federal
Employees and Contractors” to follow certain credentialing
standards prior to issuing personal identity verification cards.
These standards include conducting a background investigation
which includes verification of name, DOB, and SSN (among
other data points) against federal and private data sources. This
includes a check against Social Security Administration (SSA)
records to validate social security numbers. Additionally, these
standards require verification of work authorization for non-
U.S. citizens against federal immigration databases.

MY COMPANY IS REQUIRED TO USE
E-VERIFY AS A FEDERAL CONTRACTOR FOR
THE FIRST TIME. HOW DO | PROCEED?

If your company has not yet enrolled in E-Verify, then you have
30 days from the date of contract award to enroll and 90 days
from the date you enroll with E-Verify to initiate verification
queries for employees already on your staff who will be working
on the contract and to begin using the system to verify newly
hired employees. After this 90-day phase-in period, you will be
required to initiate verification of each newly hired employee
within 3 business days after their start date. To meet this three-
day requirement, employers may initiate verification of a newly
hired employee before their start date if the employee has
accepted the job offer and filled out the Form I-9. Please note
that pre-screening of job applicants is not allowed; the system
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may be used for new hires only after the employee has been
offered the job and has accepted. Please also remember that
you must continue to use E-Verify for the life of the contract for
all your new hires, whether or not they are employees assigned
to the contract, unless certain exceptions apply.

MY COMPANY ENROLLED IN E-VERIFY,

BUT DID NOT ENROLL US AS A FEDERAL
CONTRACTOR. DOES MY COMPANY NEED
TO RE-ENROLL TO COMPLY WITH THIS RULE?

No. You do not need to enroll again, but you will need to
notify LexisNexis so that they can update your company profile
through the Maintain Company page.

MY COMPANY HAS ALREADY BEEN USING
E-VERIFY FOR MORE THAN 90 DAYS. WHEN
MUST WE BEGIN VERIFYING EXISTING
EMPLOYEES ASSIGNED TO WORK ON A
FEDERAL CONTRACT THAT CONTAINS THE
FAR E-VERIFY CLAUSE?

If your company has been enrolled in E-Verify for more than 90
days, then you are required to continue to initiate verification
of newly hired employees within three business days of their
start date, but you have 90 days from the contract award date
to begin using E-Verify for each employee already on your staff
who are assigned to the contract. Your transition to using the
system as a federal contractor does not allow you to stop using
E-Verify for your new hires on the standard three-day schedule.
The 90-day window in the FAR rule to start using E-Verify for
new hires applies to new E-Verify users and is intended to
provide additional implementation time.

Please remember that you are required to continue using
E-Verify throughout the duration of your federal contract for all
new hires, whether or not they are employees assigned to the
contract, unless your company falls under one of the exceptions
to this policy.
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MY COMPANY’S FEDERAL CONTRACT
HAS ENDED. MAY WE CONTINUE TO USE
E-VERIFY?

Yes. Your company may continue to use E-Verify but notify
LexisNexis so they can update your company profile through
the Maintain Company page. Additionally, you will no longer
be able to run existing employees through E-Verify.

WHAT FEDERAL CONTRACTS ARE
AFFECTED BY THIS RULE?

The rule requires the insertion of the E-Verify clause into
applicable federal contracts, committing Government
contractors to use E-Verify for their new hires and all employees
(existing and new) assigned to any given federal contract.

What is the acquisition threshold for this rule?

The rule requires the insertion of the E-Verify clause for
prime federal contracts with a period of performance longer
than 120 days and a value above the simplified acquisition
threshold ($100,000).

Does the rule apply to subcontracts?

The rule only covers subcontractors if a prime contract
includes the clause. For subcontracts that flow from those
prime contracts, the rule extends the E-Verify requirement
to subcontracts for services or for construction with a value
over $3,000.

Does the rule extend to contracts outside the
United States?

The rule applies only to employees working in the United
States, which is currently defined to include the fifty States
and the District of Columbia, Guam, Puerto Rico, and the
U.S. Virgin Islands.
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Does the rule apply to existing indefinite-delivery/
indefinite-quantity contracts?

Existing indefinite-delivery/indefinite-quantity contracts should
be modified by Contracting Officers on a bilateral basis in
accordance with FAR 1.108(d)(3), to include the clause for
future orders if the remaining period of performance extends
at least six months after the final rule effective date, and the
amount of work or number of orders expected under the
remaining performance period is substantial.

What types of prime contracts are exempt from
the rule?
The rule exempts:
1. Contracts that include only commercially available

off-the-shelf (COTS) items (or minor modifications to
a COTS item) and related services;

2. Contracts of less than the simplified acquisition
threshold ($100,000);

3. Contracts less than 120 days; and

4. Contracts where all work is performed outside the
United States.

What is considered to be a COTS item?

A COTS item is a commercial item that is sold in substantial
quantities in the commercial marketplace and is offered to
the government in the same form that it is available in the
commercial marketplace, or with minor modifications.

Are contracts for agricultural and food products exempt
from the rule?

Nearly all food and agricultural products fall within the definition
of “commercially available off-the-shelf (COTS)” items. Federal
contracts for COTS items are exempt from the rule. Federal
contracts for food and agricultural products shipped as bulk
cargo, but that otherwise would be considered COTS items, such
as grains, oils and produce are also exempt. Subcontracts that
only provide supplies, such as food, are exempt from the rule.
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WHAT ARE THE RULES FOR MY EMPLOYEES
IF I’'M A FEDERAL CONTRACTOR?

As a federal contractor, which employees may | verify
through the E-Verify system?

As a federal contractor participant in E-Verify, you are
required to use E-Verify for:

1. All new employees, following completion of the
Employment Eligibility Verification Form 1-9

2. All existing employees who are classified as
“employees assigned to the contract.”

Employees whom you have already verified through E-Verify
should not be re-verified. However, an employee’s previous
employment authorization through E-Verify from another
employer does not satisfy your obligation to use E-Verify once
you have hired them.

Those who have an active federal agency HSPD-12
credential or who have been granted and hold an active U.S.
Government security clearance for access to confidential,
secret, or top secret information in accordance with the
National Industrial Security Program Operating Manual do
not need to be verified.

Under the rule, only those employers that win a contract or
subcontract that includes the E-Verify clause may run existing
employees through E-Verify. A federal contractor must verify
their new hires and the employees who are assigned to the
contract, and may elect to also verify their entire workforce.

There are some exceptions to the requirement to use E-Verify
for all new hires. The exceptions apply to institutions of

higher learning, state and local governments, governments of
federally recognized Indian tribes and for sureties performing
under a takeover agreement with a federal agency. Under the
rule, such entities may choose to only use E-Verify on new and
existing employees assigned to the covered federal contract.
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What is an “employee assigned to the federal contract”?

The rule defines an “employee assigned to the federal contract”
as any employee hired after November 6, 1986, who is directly
performing work in the United States under a contract that
includes the clause committing the contractor to use E-Verify.
An employee is not considered to be directly performing work
under the contract if the employee normally performs support
work, such as indirect or overhead functions, and does not
perform any substantial duties under the contract.

My employee is working on a contract for a minimal
amount of time. Is he or she subject to E-Verify?

Yes. The rule does not exempt employees based on the
intermittent nature of the work or the length of time spent
performing the work.

One of my employees was run through E-Verify by a
previous employer. Do I need to run this employee
through E-Verify again?

Yes. Under the rule, federal contractors are required to enter
the worker’s identity and employment eligibility information
into the E-Verify system following completion of the Form -9
at the time of hire.

One of my employees was previously run through
E-Verify by my company. Do | need to run this
employee through E-Verify again?

No. Once an employee has been run through E-Verify they
should not be re-verified through E-Verify by the same
employer.

HAVE EXCEPTIONS TO E-VERIFY?

@ DO ANY OF MY EMPLOYEES OR ENTITIES

Must I verify all new employees? What are the
exceptions to this requirement?

The rule requires most federal contractors to use E-Verify
for all new employees, regardless whether the employees
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are assigned to a federal contract. Federal contractors who
are state and local governments, governments of federally
recognized Native American tribes, and sureties performing
under a takeover agreement entered into with a federal
agency pursuant to a performance bond need only use
E-Verify for employees assigned to a covered federal contract.

What employees are not considered to be directly
performing work under a contract and therefore are
excluded?

Those employees who normally perform support work,
such as indirect or overhead functions, and do not perform
any substantial duties applicable to the contract, would be
excluded.

My employee has been previously confirmed as work
authorized through E-Verify but is moving to another
contract. Do I need to run him or her through E-Verify
again?

No. Once an employee has been run through E-Verify and
employment authorization has been confirmed, the employee
should not be re-verified through E-Verify again by the same
employer.

Are there any exceptions to verify employees with
certain credentials and security clearances?

Yes. The federal contractor is not required to perform
employment verification using E-Verify for any employee
who has been granted and holds an active federal agency
HSPD-12 compliant credential or a U.S. Government security
clearance for access to confidential, secret, or top secret
information in accordance with the National Industrial
Security Program Operating Manual. The employer still must
complete the Form 1-9 at the time of hire for such employees.

Can my subcontractor verify under my MOU?

No. Each employer must enter into its own MOU with DHS
and SSA.
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@ MAY [ VERIFY MY ENTIRE WORKFORCE?

Yes. Federal contractors and subcontractors have the option of
verifying their entire workforce, both new hires and existing
employees—including those not assigned to a federal contract.
If your company elects to do this, you must notify DHS by
updating your company profile through the Maintain Company
page if you are a current participant, or during enrollment if
you are a new participant. A federal contractor that chooses

to exercise this option must initiate an E-Verify query for each
employee in the contractor’s entire work force within 180 days
of updating its company profile.

THE FINAL RULE INSTRUCTS ME THAT | MUST
NOTIFY THE DEPARTMENT OF HOMELAND
SECURITY IF I PLAN TO VERIFY MY ENTIRE
WORKFORCE. HOW DO I DO THIS?

If your company plans to verify its entire workforce, you must
notify LexisNexis so they can update your company profile
through the “Maintain Company” page. A federal contractor
that chooses to exercise this option must initiate verifications for
the contractor’s entire work force within 180 days of updating
their company profile.

IS THE EMPLOYEE REQUIRED TO PROVIDE
HIS OR HER SSN ON THE FORM 1-9?

Yes. The employee must provide his or her SSN to an E-Verify
employer if the employee has one. If the employee has applied
for and is waiting to receive an SSN, the employer should make
a notation on their Form I-9 and proceed with E-Verify upon
receipt of the SSN.
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MAY | USE E-VERIFY PRIOR TO MAKING A IF MY COMPANY PARTICIPATES IN E-VERIFY,
JOB OFFER TO A JOB APPLICANT? ARE WE REQUIRED TO NOTIFY APPLICANTS
OF OUR PARTICIPATION?

No. All users, including federal contractors, are prohibited

from using E-Verify prior to a job offer and acceptance by As an employer participating in E-Verify, you are required to
the applicant. By signing the MOU to participate in E-Verify, post the notice provided by DHS indicating your company’s

all employers agree not to use E-Verify for pre-employment participation in the E-Verify program as well as the anti-
screening of job applicants, support for any unlawful discrimination notice issued by the Office of Special Counsel
employment practice, or any other use not authorized by the for Immigration-Related Unfair Employment Practices at

MOU. Should the employer use E-Verify procedures for any the Department of Justice. The posting must take place in a
purpose other than as authorized by the MOU, the employer prominent place that is clearly visible to prospective employees
may be subject to appropriate legal action and termination of and all employees who are to be verified through the system.

its access to the E-Verify systems.

DOES PARTICIPATION IN E-VERIFY
PROVIDE SAFE HARBOR FROM WORK SITE
ENFORCEMENT?

No. However, using E-Verify creates a rebuttable presumption
that your company has not knowingly hired an unauthorized
alien. Participation in the program does not provide a “safe
harbor” from worksite enforcement, however.

The review of E-Verify compliance is provided for informational purposes only and should not be construed as legal
advice. LexisNexis Risk & Information Analytics Group assumes no responsibility for any errors or omissions herein.
You are strongly encouraged to consult your own legal counsel with respect to your obligations under applicable law.
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